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Suite 2000
201 East Kennedy Boulevard

Tampa, FL 33602-5829

Telephone (813) 229-1483
Fax (813) 229-1568

Eric E. Breisach
EX PARTE OR LATE FILED

Kalamazoo Office

December 5, 1996

Direct Dial: (616) 382-9711

Mr. William F. Caton
Secretary
Federal Communications Commission
1919 M Street, NW, Room 222
Washington, DC 20554

Re: Certificate of Service on the Small Cable Business Association's
Furtber Clarification of tbe Association's Ex Parte Filing in
CS Docket No. 96-85

Dear Mr. Caton:

We enclose for filing the Certificate of Service on the above-referenced matter. Ifyou have
any questions, please call.

Very truly yours,

Howard & Howard

~~.~
Eric E. Breisacb @
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Enclosure
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EX PARTE OR LATE FILED

CERTIFICATE OF SERVICE

FCC MAIL ROOM

DEC 10 1996

RECE'VED

I, Carol L. Malmud, certify that a copy ofthe attached Small Cable Business Association's
Further Clarification of the Association's Ex Parte Filing in CS Docket No. 96-85, was served on
this 5th day ofDecember, 1996, by first-class, u.s. Mail, postage prepaid, to the following persons
on the attached list:

~~.~c!
Carol L. Malmud

i:\361\eeb\scba\certcos.dS



Peter H. Feinberg (Comeast)
Dow, Lohnes & Albertson
1200 New Hampshire Ave.,NW Suite 800
Washington, DC 20036-6802

Maureen O. Helmer
New York State Dept ofPublic Service
Three Empire State Plaza
Albany, NY 12223

Gary M. Jackson
U.S. Small Business Administration
409 3rd Street, S.W.
Washington, DC 20416

Peter H. Feinberg (Cox)
Dow, Lohnes & Albertson
1200 New Hampshire Ave., NW Suite 800
Washington, DC 20036-6802

Nicholas P. Miller
Miller, Canfield, Paddock & Stone, PLC
1225 19th Street, NW Suite 400
Washington, DC 20036

Salvador C. Uy
New York City Department of
Information Technology & Telecomm.
11 Metrotech Center, Third Floor
Brooklyn, NY 11201

Gary S. Lutzker
New York City Department of
Information Technology & Telecomm.
11 Metrotech Center, Third Floor
Brooklyn, NY 11201

Jerry Yanowitz
California Cable Television Assoc.
4341 Piedmont Avenue
Oakland, CA 94611

Frank W. Lloyd
Mintz, Levin, Cohn, Ferris,
Glovsky & Popeo, P.C.
701 Pennsylvania Ave., NW Suite 900
Washington, DC 20004

Paul 1. Sinderbrand
Wilkinson, Barker, Knauer & Quinn
1735 New York Ave., NW Sixth Floor
Washington, DC 20006

Howard 1. Synoms
Mintz, Levin, Cohn, Ferris,
Glovsky & Popeo, PC
701 Pennsylvania Ave., NW Suite 900
Washington, DC 20004

Paul Glist
Cole, Raywid & Braverman, LLP
1919 Pennsylvania Ave., NW Suite 200
Washington, DC 20006

Frank W. Lloyd (New England Cable)
Mintz, Levin, Cohn, Ferris,
Glovsky & Popeo, PC
701 Pennsylvania Ave., NW Suite 900
Washington, DC 20004

Aaron I. Fleischman (Time Warner)
Fleischman & Walsh LLP
1400 Sixteenth St., NW Suite 600
Washington, DC 20036

Aaron I. Fleischman (Adelphia Comm.)
Fleischman & Walsh, LLP
1400 Sixteenth St., NW Suite 600
Washington, DC 20036

Stephen R. Effros
Cable Telecommunications Assoc.
3950 Chain Bridge Road
P.O. Box 1005
Fairfax, VA 22030-1005



Deborah L. Ortega
City and County ofDenver
1330 Fox Street, Second Floor
Denver, CO 80204

Alonzo Matthews
City and County ofDenver
1330 Fox Street, Second Floor
Denver, CO 80204

Helen Koroniades
The Commonwealth ofMassachusetts
Cable Television Commission
100 Cambridge Street, Suite 2003
Boston, MA 02202

1. Christopher Redding
Dow, Lohnes & Albertson
1200 New Hampshire Ave., NW Suite 800
Washington, DC 200036

Michael H. Hammer
Willkie Farr & Gallagher
Three Lafayette Centre
1155 21st St., NW Suite 600
Washington, DC 200036-3384

William B. Barfield
675 West Peachtree St., NE Suite 4300
Atlanta, GA 30375

Jeffrey S. Hops
Alliance for Community Media
666 11th St., NW Suite 806
Washington, DC 20001-4542

James Horwood
Spiegel & McDiarmid
1350 New York Ave., NW Suite 1100
Washington, DC 20005

Leslie A. Vial
1320 North Courthouse Road, 8th Fl.
Arlington, VA 22201

Stuart F. Feldstein
Fleischman & Walsh, LLP
1400 Sixteenth St., NW Suite 600
Washington, DC 20036

Jacqueline P. Cleary
Hogan & Hartson, LP
555 13th St., NW
Washington, DC 20004-1109

Cynthia A. Barton
175 E. Houston, Room 1216
San Antonio, TX 78205

James D. Ellis
175 E. Houston, Room 1254
San Antonio, TX 78205

Norman B. Beecher
Becker Stowe Bowles & Lynch, PC
1120 Lincoln St., Suite 1002
Denver, CO 80203

Amy Brett
Ross & Hardies
888 16th St., NW Suite 400
Washington, DC 20006

Jill A. Lesser
People for the American Way
2000 M Street, NW
Washington, DC 200036

Gigi B. Sohn
Media Access Project
2000 M Street, NW
Washington, DC 20036



David Cosson
L. Marie Guillory
National Telephone Cooperative Assoc.
2626 Pennsylvania Avenue, NW
Washington, DC 20037

Betsy Strauss
City ofFairfield, California
1000 Webster Street, Room 407
Fairfield, CA 94533

James Eric Andrews
State ofNew Jersey
124 Halsey Street
Newark, NJ 07101

Curtis T. White
Allied Associated Partners, LP
4201 Connecticut Ave., NW Suite 402
Washington, DC 20008-1158

Edward Hayes, Jr.
1155 Connecticut Ave., NW Third Floor
Washington, DC 20036

Mitchell K. Wyatt
Kramer Monroe & Wyatt, LLC
16350 Ventura Blvd., Suite 5100
Encino, CA 91436-2116

W. Kenneth Ferree
Goldberg, Godles, Wiener & Wright
1229 Nineteenth St., NW
Washington, DC 20036

Michael E. Katzenstein
OpTel, Inc.
1111 W. Mockingbird Lane
Dallas, TX 75247

Jean L. Kiddoo
Swidler & Berlin, CHTD.
3000 K Street, NW
Washington, DC 20007

Gregory L. Cannon
1020 19th St., NW Suite 700
Washington, DC 20036

Deborah C. Costlow
Winston & Strawn
1400 L St., NW Suite 700
Washington, DC 20005

Mary McDermott
1401 H St., NW Suite 600
Washington, DC 20005

William A. Cook, Jr.
3008 Lofton Rd., SW
Roanoke, VA 24018

Rick Maultra
City of Indianapolis
200 East Washington St.
City-County Building, Room G-19
Indianapolis, IN 46204

Daniel L. Brenner
1724 Massachusetts Ave., SW
Washington, DC 20036

Lisa W. Schoenthaler
National Cable TV Association
1724 Massachusetts Ave., NW
Washington, DC 20036

Michael H. Hammer (TCI)
Wilkie Farr & Gallagher
Three Lafayette Centre
1155 21st St., NW Suite 600
Washington, DC 20036-3384



Nicholas P. Miller (Natl League ofCities)
Miller, Canfield, Paddock & Stone PLC
1225 19th St., NW Suite 400
Washington, DC 20036

Chairman Reed E. Hundt
Federal Communications Commission
1919 M Street NW, Room 814-0101
Washington, DC 20554

Commissioner James H. QueUo
Federal Communications Commission
1919 M Street NW, Room 802-0106
Washington, DC 20554

Commissioner Rachelle B. Chong
Federal Communications Commission
1919 M Street NW, Room 844-0105
Washington, DC 20554

Commissioner Susan Ness
Federal Communications Commission
1919 M Street NW, Room 832-0104
Washington, DC 20554

Meredith Jones, Chief
Cable Services Bureau
Federal Communications Commission
1919 M Street NW
Washington, DC 20554

William Johnson, Deputy Chief
Cable Services Bureau
Federal Communications Commission
1919 M Street NW
Washington, DC 20554

John E. Logan
Acting Deputy Chief
Cable Services Bureau
Federal Communications Commission
1919 M Street NW
Washington, DC 20554

Thomas Power
Cable Services Bureau
Federal Communications Commission
1919 M Street NW
Washington, DC 20554

S. JaneU Trigg
Senior Telecommunications Policy Analyst
Federal Communications Commission
1919 M Street NW
Washington, DC 20554
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November 27, 1996

Via Federal Express, Facsimile and U.S. Mail
Mr. William F. Caton
Secretary
Federal Communications Commission
1919 M Street, NW, Room 222
Washington, DC 20554

Re: Ex Parte Filing ofthe Small Cable Business Association in CS Docket No. 96-85

Dear Mr. Caton:

On behalf of the Small Cable Business Association ("SCBA") we submit this further
clarification of the association's position regarding the affiliation rules governing the definition of
small cable operators under the 1996 Telecommunications Act. On October 12, 1996, SCBA
submitted an ex parte filing that outlined support for allowing certain financial relationships that
should not give rise to an affiliation with an investor having more than $250 million in gross annual
revenues. On November 19, 1996, David Kinley and I met with Meredith Jones and Tom Power of
the Cable Services Bureau and discussed affiliation issues as outlined on the attached concept flow
charts. This letter highlights the integration oftwo affiliation issues related to the definition of a small
cable company.
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Mr. William F. Caton
November 27,1996
Page 2

~e AfTdiation Concept

The Telecommunications Act requires that a small cable company meet two tests to qualifY
for reduced regulatory burdens. First, the company. including affiliates. must serve fewer than
617.000 total subscribers. Second. the company cannot have an affiliation with another entity
generating more than $250 million in gross annual revenues. These affiliation determinations serve
two distinct purposes and require separate methods of determination.

The first test screens out large cable operators. The Commission established a workable
standard in its Small System Order. l The Commission aggregated the cable holdings of the small
operator with the cable holdings of"larger MSOs" that held more than a 20% equity interest in the
small operator. This rule allowed the Commission the necessary discretion to prevent ineligibly large
cable operators from attempting to gain benefits under the small operator rules. Similarly. it gave
small cable a workable rule ofthumb to determine what relationships and investment structures were
problematic.

The second test screens out small operators who are controlled by large businesses that
presumably have access to substantial financial resources. The defining element in this relationship
is control. A large investor must have the ability to control the cable operator in order for a
disqualifYing affiliation to exist. SCBA has proposed several models on the record that allow
identification of such control.

SCBA Proposal

SCBA proposes that the Commission replicate its existing affiliation test used to determine
compliance with the Form 1230's 400.000 subscriber limit (i.e., an MSO having more than a 20%
equity interest in the small operator). To further refine this affiliation determination"SCBA suggests
that the Commission consider defining an "MSO" as an entity whose primary (or at least significant)
business activity is the provision ofcable television service to customers. The Commission could go
further and establish a presumption that any entity listed as one of the top 100 cable operators (e.g.,
in Warrens or Kagan) is subject to the 20% equity test.

The Commission would then determine whether a small operator qualifYing by the numerical
subscriber limit still qualified in spite of financial relationships with other parties. This determination
requires use ofanother affiliation standard. In this case, the standard should rely on the ability ofthe
investor to control the small operator. Consequently. the type of relationship (Le., active or passive

ISixth Report and Order andEleventh Order on Reconsideration in MM: Docket Nos. 92-266
and 93-215, FCC 95-196, 10 FCC Rcd 7393 (1995) at ~ 36, footnote 88 and 47 CFR § 76.934(a).

HOWARD & HOWARD
ATIORNEYS
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Mr. WiUiam F. Caton
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Page 3

and the degree of active control) needs to undergo thorough scrutiny. If the relationship is truly
paSsive, no affiliation should exist. Ifthe relationship is active, and the investor holds more than 50%
of the voting equity, an affiliation will probably exist. As outlined in SCBA's ex parte filing, other
criteria merit consideration, including the type ofentity and the ability to exercise control.

Summary

The Commission should not destroy its standard of measuring the number of subscribers
served by a cable operator. This standard predates the Telecommunications Act and continues to
work well. The Commission should, however, adopt a more tailored methodology to determine
whether a cable system has a significantly substantial relationship with a large investor so as to
constitute an affiliation.

IfSCBA can provide additional information regarding this vital issue to small cable, please
let us know.

Very truly yours,

Howard & Howard

Eric E. Breisach

EEB:cm
Enclosures
cc: David D. Kinley (w/enc.)

Meredith J. Jones (w/enc.)
Tom Power (w/cnc.)
William Johnson (w/enc.)
John E. Logan (w/cnc.)

1:\361\ecb\scba\affilexp.92
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Yes

Employee benefit or pension plans
(see 13 CFR 121.1 03(b)(5)(ii) and (iii» :

Venture capital operating companies
as defined in US Department of Labor
regulations (See 13 CFR ] 21.1 03(b)(5)(1»

Investment comllanies
(see 13 CFR 12l.I03(b)(5)(v) and (vi»

Charitable trusts
(see 13 CFR 121.l03(b)(5)(iv»

Exempt Companies Include:

Additional Details:

Management Exercise of Significant Control:
Management holds at least 25% voting equity;
and
Management controls election of at least
40% of the board of directors
(see 13 CFR 107.865(c)(2»

De Facto Control
See accompanying decision chart for details

No

Yes

Ownership Attributes
Small Cable Affiliation

Small Cable Business Association
November 19, 1996

No

~
Yes. ~

Does
investor

exercise de
facto

control?

In\'cstor holding
equity j ntcrest in

small cable operator

No

No Affiliation Affiliation exists
Ability to Seek

Waiver
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Investor with no
presumption of

affiliation

Existence of De Facto Control
Small £able Affiliation

Small Cable Business Association
November 19, 1996

Forms of Permitted Control:

Single investor providing substantial
initial capital

Material breach of financing agreemell

Necessary to protect investment

Substantial change in operations

De facto control
does not exist

No

Yes

No

Yes

No__'r'-_~

Yes

Yes

No

+---....---
De facto control

exists
Ability to seck

waiver


